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BeforeSTEELE, Chief JusticelHOLLAND andRIDGELY, Justices
ORDER

This 10" day of May 2010, upon consideration of the appé&la
opening brief pursuant to Supreme Court Rule 26(s) attorney’s motion
to withdraw, and the State’s response theret@pears to the Court that:

(1) On February 19, 2009, the defendant-appellavitGtor
Grantham, pleaded guilty to the sole charge of Muroh the Second
Degree. In exchange for the guilty plea, the Stgeeed to dismiss six
additional felony charges in connection with theaing death of Annibel
Ramirez. Grantham was sentenced to 50 years gredi@n at Level V, to
be suspended after 30 years, followed by 10 yefhisewel Il probation.

This is Grantham’s direct appeal.



(2) Grantham’s counsel has filed a brief and aionoto withdraw
pursuant to Rule 26(c). The standard and scopevidw applicable to the
consideration of a motion to withdraw and an accamymg brief under
Rule 26(c) is twofold: (a) the Court must be d$etdthat defense counsel
has made a conscientious examination of the remoddthe law for claims
that could arguably support the appeal; and (b)Gbert must conduct its
own review of the record and determine whether appeal is so totally
devoid of at least arguably appealable issuesititain be decided without
an adversary presentation.

(3) Grantham’s counsel asserts that, based upwareful and
complete examination of the record and the lawrethere no arguably
appealable issues. By letter, Grantham’s couméetmed Grantham of the
provisions of Rule 26(c) and provided him with ggoof the motion to
withdraw, the accompanying brief and the compledmdcript. Grantham
also was informed of his right to supplement hi®raey’'s presentation.
Grantham responded with a brief that raises twaessfor this Court’s
consideration. The State has responded to thégosaken by Grantham’s
counsel as well as the issues raised by Granthahas moved to affirm

the Superior Court’s judgment.

! Penson v. Ohio, 488 U.S. 75, 83 (1988)cCoy v. Court of Appeals of Wisconsin, 486
U.S. 429, 442 (1988Andersv. California, 386 U.S. 738, 744 (1967).



(4) Grantham raises two issues for this Court'ssateration. He
claims that a) he and his counsel were not giveo@ortunity to review
and comment on the information contained in thegméence report prior to
sentence being imposed; and b) the State’s unif@racterizations of him
influenced the sentencing judge to impose a morersesentence. Because
neither of these claims was presented to the Swup€@ourt in the first
instance, we will review them for plain error.

(5) The transcripts of the guilty plea and sentanbearings reflect
the following. At the guilty plea hearing, Granthastated that he had
discussed his plea with his attorney and was gadiskith his attorney’s
representation. He also stated that he had nat pesmised anything in
exchange for the plea, that he had read and uondershe plea agreement
and the TIS guilty plea form, and that he unde$tbe could be sentenced
to 15 years to life at Level V incarceration. Aetrequest of the State, the
judge ordered a full presentence investigation.

(6) At the sentencing hearing, the husband of wicdm spoke
about what the death of his wife had meant to hmeh lais infant daughter.

Grantham’s attorney reiterated that Grantham weasdal5 years to life at

2 Wainwright v. Sate, 504 A.2d 1096, 1100 (Del. 1986) (plain error dstssof errors that
are so clearly prejudicial to substantial rightéagopardize the fairness and integrity of
the trial process).



Level V incarceration and made a lengthy statenmegtiesting that the
judge impose the most lenient sentence possibihe pfosecutor noted that,
at the time of the shooting, Grantham was servimyodbationary sentence
for carjacking and had been prohibited from possgsa handgun. The
prosecutor outlined the circumstances leading ughéoshooting---namely,
that, at about 4:00 p.m. on July 21, 2008, Grantbhaed a handgun to shoot
at a rival on South Van Buren Street in Wilmingtbelaware. The weather
was hot and the street was crowded with people.nibdeh Ramirez, an
innocent bystander, had just exited her car, wehihfant daughter in the
car seat, when a bullet fired by Grantham struakiimehe head, mortally
wounding her. The prosecutor also noted thatowohg the shooting,
Grantham attempted to cover up what he had dorpobsing bleach on the
gun and ditching it in New Jersey.

(7) The judge sentenced Grantham to 50 years |\, to be
suspended after 30 years for probation. The seimgrranscript reflects
that the basis for the sentence was the judge&sas®gnt of the seriousness
of the crime and its devastating impact on the lfamof the victim. The
judge stated that the only basis for leniency weentham'’s age of 19. The
judge cited as aggravating factors Grantham’s premord, his lack of

amenability to lesser punishment, his need foremional treatment, his



lack of remorse, and the fact that Grantham waprobation at the time of
the crime’

(8) Grantham’s first claim is that, under Super@uwurt Criminal
Rule 32(c)(3), he and his attorney should have led@e to review the
presentence report prior to sentencing. Under R3&)(3), when a
defendant is represented by counsel, the SupemorrtCshall allow the
defendant’s counsel . . . to read the report optlesentence investigation . .
. . [and] to comment on the report. . . .” Gramthaas presented no
evidence supporting his claim that his attorney miidl have access to the
presentence report prior to sentencing in May 20@Bfact, the sentencing
transcript reflects that Grantham’s attorney tdlé judge that Grantham
“mentioned” his regret at the victim’'s death “toetlpresentence officer.”
The prosecutor also refers to that statement. Egsnoming that Grantham
did not discuss the contents of the presentenaztreth his counsel prior
to the May 2009 sentencing hearing, he would hade dmple opportunity
to do so prior to his re-sentencing in August 200%e transcript of the re-
sentencing does not reflect that Grantham had amcern about the
material contained in the presentence report atitne. Because Grantham

has failed to demonstrate any error with respedhépresentence report,

3 On August 11, 2009, Grantham was re-sentencedebguperior Court to the same
sentence so that a timely appeal to this Courtdcbalfiled.



much less error so prejudicial as to jeopardizeféimmess and integrity of
the trial process, we find his first claim to beauailing.

(9) Grantham’s second claim is that the Statefaiuwcomments at
sentencing unfairly influenced the judge to impasmore severe sentence.
The transcript of the sentencing hearing in May 208flects that the
victim’s husband, the prosecutor, defense coumaselyell as Grantham had
the opportunity to speak. The prosecutor's statemeutlining the
aggravating factors to be considered by the judgeentencing Grantham,
while pointed, was neither inaccurate nor imprdperMoreover, the
sentencing judge has broad discretion to considermation relating to a
defendant’s personal history and behavior whiamoisconfined exclusively
to the conduct for which the defendant was conditteThe sentencing
judge commits error only when he or she relies upancurate or unreliable
information® Because Grantham has demonstrated no error @sffect to
the prosecutor's comments at sentencing, muchpless error, we also find
Grantham’s second claim to be unavailing.

(10) The Court has reviewed the record carefulig has concluded

that Grantham’s appeal is wholly without merit ateloid of any arguably

* Eaddy v. Sate, 1996 WL 313499 (Del. Supr.) (prosecutor’s remahie were
supported by evidence at sentencing hearing didomstitute plain error).
Z Mayes v. Sate, 604 A.2d 839, 842 (Del. 1992).

Id.



appealable issues. We also are satisfied thattlznar's counsel has made a
conscientious effort to examine the record and ldve and has properly
determined that Grantham could not raise a meoigrclaim in this appeal.
NOW, THEREFORE, IT IS ORDERED that the State’s imotto
affirm is GRANTED. The judgment of the SuperioruCois AFFIRMED.
The motion to withdraw is moot.
BY THE COURT:

/s/ Myron T. Steele
Chief Justice




